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deal with and act for lawyers excluswely. 
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Service of process upheld, where made upon 
Secretary of State as agent of unlicensed foreign 
corporation which had done business in the 
oe. one oe 





A .ittte THING LIKE A DATE... 


The sale was closed. The assets of the Pennsylvania 
company were to be acquired by the Ohio company. | 
Counsel for both sides drew up papers for their respec~ 


tive clients. 4 


Then it was found that the Pennsylvania corporation's) 
charter had at one time expired by limitation and there; 
was a large gap of time between the date of expiration 
and the date of reincorporation. 


Too risky, counsel for the Ohio company decided. Too 
much chance of later complications over title to some of 
the property and assets. The sale collapsed. 


And there, on the wings of a little thing like watching a 
date, went a profitable deal for both sides. 


C T’s system for watching, checking and keeping counsel 
informed of those little things the human mind so easily 
forgets is another big reason why the C T System ¢ 

Corporate Protection is so valuable to attorneys and, 


through the attorney, to the corporation. 
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you assure yourself of 
safety and ecomomy, 


ed 
cBy Ash for « quotation at any CT office 





a decisive date 


July 1—A Decisive Date 


Jury 1 has been found a date of 
considerable significance by attorneys 
for corporations under circumstances 
where the following corporate matters 
are under consideration: 


(1) Incorporation. 

(2) Qualification to do business. 
(3) Withdrawal from foreign states. 
(4) Dissolution. 


The time when these events take 
place has a definite bearing upon the 
state taxes to be paid in a number of 
states, such taxes, if due, relating to the 
year beginning July 1. 


For instance, if a company is incor- 
porated and also obtains authority to 
do business in several states—all shortly 
prior to July 1—it is possible that it may 
be required to pay substantial state 
taxes, in the year beginning July 1, to 
its home state or to other states, or 
perhaps to both, which would not have 
been payable for that year had its in- 
corporation and such qualification been 
delayed for the short period extending 
to a date after July 1. 


Usually investigated by counsel in such 
a setting are state franchise taxes, income 
taxes, ad valorem property taxes, chain 
store and other occupation license taxes, 
concerning their possible application to the 
proposed corporation, and to any other 
corporation which is about to obtain 
authority to do business in a state other 

an that of its incorporation. The 


states usually given special considera- 
tion in connection with both organiza- 
tion and qualification are Alabama,, Ari- 
zona, Arkansas, Florida, Georgia, Kan- 
sas, Oregon, Tennessee, Washington 
and Wyoming. In Maine, the franchise 
tax of domestic corporations is also 
given consideration. These, therefore, 
are the states where it is customary for 
counsel to make inquiry as to the feasi- 
bility of postponement of incorporation 
or qualification, or both. 


Similarly, like savings related to a 
year beginning July 1 have been found 
available by counsel, where formal with- 
drawal of foreign corporations from the 
doing of intrastate business in states 
in which they have been licensed, is 
accelerated so as to be effected before 
July 1, or where the dissolution of a 
corporation is accelerated so as to be 
completed before July 1. States usually 
investigated by counsel relative to 
either withdrawal or dissolution in such 
a connection include Arizona, Florida, 
Georgia, Kansas, Oregon, Tennessee, 
Washington, West Virginia and Wyo- 
ming. In Maine, the franchise tax of 
domestic corporations is also given con- 
sideration. 


Coupled with the non-payment of 
taxes under circumstances where sav- 
ings may be effected is the elimination 
of the necessity of the time-consuming 
preparation and filing of the corre- 
sponding tax reports upon which the 
taxes would normally be computed. 
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DELAWARE 


Stockholders dissenting to merger, who had per- 

fected right to appraisal and payment, held not 

capable of having court proceedings for appraisal 

dismissed without written approval of corpora- 

tion and delivering to it written withdrawal of 
objections to merger. 


Plaintiffs, in the Chancery Court, were 
stockholders in a corporation which 
merged with the defendant company. 
They dissented from the merger and 
took steps to establish their rights to 
appraisal under Section 61 of the Gen- 
eral Corporation Law. They filed writ- 
ten objections to the merger prior to 
the stockholders’ meeting, voted their 
shares at the meeting in opposition, 
and then demanded in writing from the 
defendant surviving company payment 
for their shares. No agreement for pay- 
ment having been reached five months 
later, plaintiffs filed a petition under 
Section 61 for an appraisal of their 
shares. After further proceedings, plain- 
tiffs were adjudged to have complied 
with the provisions of Section 61 so as 
to entitle them to appraisal and pay- 
ment. An appraiser was appointed and 
plaintiffs were directed to submit their 
certificates of stock to the Register in 
Chancery for notation of the pendency 
of the appraisal proceedings. On the 
day the appraiser was appointed, one 
of the plaintiffs moved to dismiss the 
appraisal proceedings, as did the other 
a little more than a month later. The 
certificates of the former were the only 
ones submitted for such endorsement. 
The Chancellor granted the motions to 
dismiss. Plaintiffs’ counsel, at the con- 


clusion of argument had informed f 
counsel for the corporation of his im 
tention to advise his clients- to tend 
their shares to the corporation’s 
fer agent. Subsequently, the corpe 
tion presented to the Chancellor a 
tion for a stay, reciting its intention 
appeal promptly from the forthcom 
order of dismissal. On the same é 
the certificates of one of the plaintiffs 
were presented to the defendant 
viving corporation’s transfer agent ami 
certificates of defendant’s stock issu 
pursuant to the terms of the me 
and delivered to that plaintiff. 
action was taken by the other plai 
shortly thereafter, with the except 
that delivery of new certificates 
withheld under direction of the defe 
ant’s counsel. The Chancellor then 
an order dismissing the appraisal z 
with prejudice and, in effect, upholding 
the conversion of stock, the order to 
stayed upon the perfecting of an app 
upon certain conditions, by the co’ 
ration to the Supreme Court of D 
ware, which was done. 
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The State Supreme Court, after 
fusing to dismiss the appeal as me 
as contended by the plaintiffs, reve 
the order of the Chancellor. The 
court, after reviewing the history 4 
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the present Section 61, concluded that 
the court was without power to dismiss 
plaintiffs’ suit without the consent of 
the corporation. The court indicated 
that, under the. statute, the plaintiffs, 
having perfected their right to appraisal 
and payment were to be deprived of 
the three principal rights belonging to 
their stock, viz., the right to vote, the 
tight to dividends and the right to any 
other distribution upon it unless, in 
these particular circumstances, the stock- 
holders with the written approval of 
the corporation had delivered to it a 
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The appellant was a common stock- 
holder of a Delaware corporation, which 
was merged with another Delaware 
company, who sought appraisal of the 
value of his shares and payment thére- 
for in cash under Section 61, General 
Corporation Law, after having ob- 
jected to the merger prior to a stock- 
holders’ meeting at which the vote was 
taken. His objection was made in writ- 
ing in a letter signed by an attorney- 
at-law acting in his behalf, the filing of 
an objection to a proposed merger in 
Writing prior to such a stockholders’ 
Meeting being one of the steps required 
to be taken under the statute in order 
to secure such an ‘appraisal. The Vice 
Chancellor had held that this letter was 
fot an objection in writing within the 
Meaning of Section 61, because no evi- 
dence of authority of the agent to act 
was furnished to the corporation prior 
to the meeting of the stockholders. 
This ruling was reversed by the Su- 
préme Court of Delaware. That court 
_ observed: “The purpose of the statute 
ef § M requiring an objection in writing is 
Merely to give notice. It does not seem 
#all unreasonable to permit this notice 
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Objection in writing signed for stockholder by an 

attorney-at-law, upheld by the Supreme Court of 

Delaware as a valid objection under statutory 
appraisal procedure. 
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written withdrawal of objections to and 
acceptance of the consolidation or merger, 
and that upon the happening of this 
condition a stockholder loses his right 
to appraisal and payment and reacquires 
the rights belonging to his stock there- 
tofore lost. 


Southern Production Co., Inc. v. Sab- 
ath et al., 87 A. 2d 128 Edwin D. Steel, 
Jr., and William S. Megonigal, Jr. of 
Morris, Steel, Nichols & Arsht, of Wil- 
mington, for appellant. John Van 
Brunt, Jr., of Killoran & VanBrunt, of 
Wilmington, for appellees. 


to be given by an agent without, at the 
same time, establishing conclusively by 
other evidence the actual authority of 
the agent.” “The right of a stockholder 
to object in writing through an agent 
without at the time submitting evidence 
of.the authority of the agent to act for 
him does not preclude the corporation 
from questioning the authority of the 
agent. The corporation may request 
such proof from the stockholder, and 
in the final stages of the appraisal pro- 
ceeding may defend against the claim 
for payment on the ground that no 
authority had been delegated to the 
agent to do the acts required by Sec- 
tion 61 of the stockholder. Such a de- 
fense would put the burden of proof on 
the stockholder for when the authority 
of an agent is in issue the burden rests 
on him who asserts the existence of 
the agency.” 


Zeeb v. Atlas Powder Co., 87 A. 2d 
123. H. James Conaway, Jr., of Hering, 
Morris, James & Hitchens, of Wil- 
mington, for appellant. Richard F. Cor- 
roon, of Berl, Potter & Anderson, of 
Wilmington, for appellee. 
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Proxies given by two of four voting trustees to the 

remaining trustees, found not to be coupled with 

an inerest, ruled revokable and revoked by proxy 
signers when voting stock as voting trustees. 


In this proceeding under Section 31 of 
the General Corporation Law to review 
a stockholders’ election of directors, 
the decision turned solely on the issue 
of the irrevocability of certain proxies. 
Plaintiffs were two of four voting trus- 
tees under a voting trust agreement. 
On August 28, 1951, they gave their 
proxies in irrevocable form to the other 
two trustees and one other person, the 
majority vote to control, but neither of 
the other trustees was designated as 
proxy in his capacity as voting trustee. 
This was the proxy which was the sub- 
ject matter of this suit, because, at the 
stockholders’ election of directors here 
under review, the two plaintiffs, as vot- 
ing trustees, sought to vote one-half of 
the shares deposited in the voting trust. 
They did so on the theory that the proxies 
given were revocable and that, by so 
voting, they could and did revoke those 
proxies. 

The Court of Chancery, New Castle 
County, considered a contention that 
the proxies were irrevocable because 
coupled with an interest, but noted that 
the proxies themselves did not reveal 
any “interest” which would make them 


MINNESOTA 


State Supreme Court holds a nonprofit corpora- 
tion may not be dissolved under provisions of 


irrevocable and “so the ‘interest,’ 
any, must be found outside the 
guage of the proxy instrument.” 

court found reason to conclude, he = 
ever, that the terms of the voting 
agreement denied the voting trustees” 
the power to create such an interest Ss 
would render the proxy irrevocable. It” 
was regarded by the court as followi 
from this conclusion, “that, without re7 
gard to other arguments, the purported r 
irrevocable proxy given by- the two | 
trustees was not authorized by the vot- | 
ing trust agreement and was therefoniia 
only a revocable proxy. In conseque 

it was lawfully revoked by the p 
tiffs, voting trustees, and the s 
voted by them under the provision 
the statute should have been counted.” 


Brady et al. v. Mexican Gulf Sulphur 
Company et al., Court of Chancery, New” 
Castle County, April 18, 1952. "es 
Finger of Richards, Layton & Fin 
and William E. Taylor, Jr. of Wilmin 
ton, for plaintiffs. James R. Morford” 
and William Bennethum of Morfe 
Bennethum, Marvel & Cooch of 
mington, for defendants. 
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Business Corporation Act. 


Respondent Minnesota corporation was 
organized in 1918, with a period of du- 
ration fixed at thirty years in the ar- 
ticles, which provided that the corpora- 
tion should “engage in no business for 
pecuniary profit.” The corporation was 
indexed in the office of the Secretary 
of State as a business corporation and 


the fee paid by the incorporators 
the fee required of a business corpor# 
tion. The thirty years having elap 
petitioners, who were seventeen sha 
holders, sought a court order disso 
ing the corporation involuntarily un¢ 
the Minnesota Business Corporati 
Act. The lower court had granted @ 
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~ motion for dismissal of the petition on 
the ground that the court had no juris- 
diction to aet under the circumstances. 


This judgment was affirmed by the 
Supreme Court of Minnesota, which 
ruled that the provisions of the Minne- 
gota Business Corporation Act are in- 
applicable to a proceeding for the in- 
voluntary dissolution of a nonprofit, 
nonbusiness corporation, and that the 
proceeding for the dissolution of such 
a corporation was properly dismissed. 


MISSOURI 


The higher court indicated that where 
the nature or status of a corporation is 
in question, the objects and purposes 
stated in its articles of incorporation 
are controlling. 


In re Red River Valley Livestock Asso- 
ciation, 50 N. W. 2d 287. G. L. Dosland 
of Moorhead, for appellants. L. A. 
Erickson of Crookston and H. O. 
Chommie of Thief River Falls, for re- 
spondent. 


Stockholder ruled to have no vested rights under 

provision of prior state constitution, respecting the 

issuance of preferred stock by unanimous consent 
of all shareholders. 


Plaintiff Missouri corporation was or- 
ganized in 1936, its articles of incor- 
poration containing no provision au- 
thorizing the issuance of preferred 
stock. At that time, there was a clause 
in the Missouri Constitution reading: 
“No corporation shall issue preferred 
stock without the consent ‘of all the 
stockholders.” A statute, also then in 
effect, permitted a corporation to ac- 
cept the provisions of the general laws 
of the state by filing an acceptance, ap- 
proved by a vote of three-fourths of its 
stockholders. In 1945, the voters of 
Missouri adopted ‘a new constitution 
which provided that preferred stock 
was not to be issued by corporations, 
“except according to general law.” The 
statute previously mentioned regarding 
acceptance of the provision of general 
laws by stockholders continued in effect 
at a time in 1949 when the corporation, 
by a vote of more than 75% of common 
Stock, authorized an increase of its cap- 
ital stock by the issuance of 500 shares 
of 5% preferred stock of a par value of 
$100 per share. Defendant, an owner 
of 25 shares of the common stock, ob- 
jected to the authorization of the issu- 


ance of the preferred stock. The ques- 
tion before the Supreme Court of Mis- 
souri, in a declaratory judgment action 
by the corporation, was whether the 
action of the corporation violated the 
constitutional rights of the defendant. 

The court ruled that no constitutional 
rights of the defendant were violated, 
and that the preferred stock was au- 
thorized in accordance with the corpo- 
ration charter and laws applicable thereto 
which were a part of the corporation’s 
charter. It was indicated that the de- 
fendant stockholder had no _ vested 
rights under the older constitution pro- 
hibiting the increase of capital stock 
except by unanimous vote of all share- 
holders. 


Midland Truck Lines, Inc. v. Atwood, 
241 S. W. 2d 903. Henry B. Pflager 
and Orr, Pflager, Foulis and Andreas 
of St. Louis, for appellant. Cobbs, 
Logan, Armstrong, Teasdale & Roos, 
Kenneth Teasdale, William H. Arm- 
strong, and C. E. Dapron, Jr., of St. 
Louis, and Kemp, Koontz, Clagett & 
Norquist, Paul G. Koontz, Elliot Nor- 
quist and Thomas J. Wheatley of Kan- 
sas City, for respondent. 
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NEW YORK 


Motion for temporary injunction denied, where 
sought in order to restrain defendants from remov- 
ing officer and director for cause in violation of 
agreement between stockholders and parties to suit. 


Plaintiff, owning one-third of the stock 
issued and outstanding of a closely held 
corporation moved for a temporary in- 
junction to restrain the defendants, 
owners of the remaining two-thirds of 
the stock, from proceeding with their 
announced intention of holding a spe- 
cial meeting of stockholders and direc- 
tors of the corporation and removing 
plaintiff as an officer and director there- 
of, in alleged violation of an agreement 
made on January 3, 1950, between the 
parties. The complaint sought a perma- 
nent injunction of like tenor. The cor- 
porate by-laws provided that the stock- 
holders or directors, as the case might 
be, were vested with the power to re- 
move a director or officer “with or 
without cause.” Plaintiff did not dis- 
pute this but asserted rights springing 
from the agreement to continue him as 
a director and officer. All of the stock- 
holders and parties were signatories to 
the agreement. By it, they bound them- 
selves as shareholders, among other 
things, as long as they remained stock- 
holders, to elect certain of their num- 
ber, including the plaintiff, as directors; 
and, as directors, to elect certain of 
their number, including the plaintiff, as 
officers. 


The New York Supreme Court, Spe- 
cial Term, Kings County, Part I, de- 
nied the motion for a temporary in- 
junction, observing: “In this case the 
agreement was made at a time the by- 
law provision of removal with or with- 
out cause was in effect. If possible the 
agreement and bylaw should be con- 


strued together to give effect to ot 
However, a fair construction of the 4 
agreement would compel the conclu : 
that the parties thereby agreed that 
provision in the bylaws with respect to | 
removal without cause was eliminated; — 
otherwise, the agreement with respect | 
to the election of directors and officers 
would be meaningless. This provision w 
of the bylaws, therefore, shall be deemed 3 
superseded. As above indicated, the 
same cannot be said with respect to the 
inherent right of the stockholders and 
directors, as expressed in the bylaw 
provision, to remove directors and of- 
ficers for cause. The agreement can be” 
fairly and consistently construed a 
permitting the survival of this prove” 
sion in the bylaws. In fact, a contrary 
construction would make the agreement 
inoperative as against public policy” 
The court regarded the case as narrowed 
down to the question of whether or not 
the plaintiff was to be removed as a 
director and officer for cause. Defend 
ants in their opposing papers asserted 
that their proposed removal of the” 
plaintiff as a director and officer was 
for cause and gave specifications which — 
they claimed justified the removal. No~ 
compelling necessity being demonstrated — 
to the court for the issuance of a tem © 
porary injunction, the motion seeking “ 
one was denied. 


Tremsky v. Green et al., 106 N. Y¥. & ~ 
2d 572. Leonard E. Ruisi of Brooklyn, 
for plaintiff. Bogart & Lonergan of 
New York City, for defendants. : 
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Stockholder granted right to inspection and ex- 
amination of corporate books and papers. 


Plaintiff petitioned for an order in the 
nature of a writ of mandamus directing 
an inspection of the books and papers 
of three defendant corporations, in ¢ach 
of which the petitioner and her husband 
were equal stockholders. 


The petitioner alleged that since her 
husband took over exclusive control of 
defendant companies, mismanagement 
of the companies and diversion of funds 
to his own personal gain took place. 
She also asserted that her request to 
examine the books of the company was 
denied. The defense interposed was 
that this procedure was unauthorized 
by the General Corporation Law and 
that the petitioner failed to justify the 
intervention of the court in the internal 
affairs of the corporations under the 
guise that these proceedings were brought 


by the petitioner for ulterior purposes 
and in bad faith. Respondent categori- 
cally denied the charges of mismanage- 
ment and diversion of corporate assets. 

The Supreme Court, Kings County, 
cited decisions holding that the com- 
mon law right of a stockholder with 
reference to the inspection of the books, 
still exists, unimpaired by legislation, 
in order to determine whether officers 
of corporations are properly managing 
its affairs. The court granted the relief 
prayed for, upon the condition that the 
cost of inspection and examination would 
be borne by the petitioner. 


Schiller v. Flatbush Message Bureau, 
Inc., 108 N. Y. S. 2d 828. Spence, Hotch- 
kiss, Parker & Duryea of New York 
City, for petitioner. Heller & Heller 
of Brooklyn for respondents. 


oreign corporations 


KENTUCKY 


Service of process upheld, where made upon Secre- 
tary of State as agent of unlicensed foreign cor- 
poration which had done business in the state. 


Defendant unlicensed foreign corpora- 
tion moved to quash service of process 
effected under Section 271.610 (2) by 
serving the Secretary of State as its 
process agent. 


The United States District Court, 
Eastern District of Kentucky, over- 
tuled the motion, upon evidence indi- 
tating that the corporation had pur- 
chased coal in large quantities, over a 
Period of several months, from the 


plaintiff, through four employees pres- 
ent in Kentucky. The court regarded 
this activity as doing business in Ken- 
tucky to such an extent that it was 
“present” and subject to the process of 
the courts. The service was upheld even 
though there was no proof that the de- 
fendant was transacting any business 
in Kentucky at the time of service of 
process, which occurred approximately 
two years after the business had been 
transacted. 
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Shall we qualify as a foreign corporation? © 
Or organize a separate company? Which © 
state for incorporation? How will our taxes 


in each case compare? 





lawyer who must obtain 
ly the data with which to 
# out the solution to questions 
as the above the best answer 


in touch with the nearest 


fice. There you can get com- 


# information, without charge, 


Phich to base your decisions— 
Patter what the states involved. 


and Associ 


Albany 10 eee 4 Ss. Hawk Street 
Atlanta3 . . . Healey Building 
Baltimore2 . . . 10 Light Street 
Boston? . . 10 Post Office Square 
Buffalo3 . Ellicott Square Building 
Chicago 4 . 2085S. La Salle Street 
Cincinnati2 . . . Carew Tower 
Cleveland 14 . Union Commerce Bldg. 
Dallas! . Republic Bank Building 
Detroit 26 . . . . Dime Building 
Dover,Del. . . 30 Dover Green 
Houston? . ese Sterling Building 


Jersey City2 . 15 Exchange Place 
Los Angeles 13 . 510 S. Spring Street 
Minnegpolis 1 . Midland Bank Bidg. 
New York5 . . « 120 Broadway 
Philadelphia9 . 123 So. Broad St. 
Pittsburgh 22 . . Oliver Building 
Portland, Me. 3 . 57 Exchange Street 
San Francisco4 . . Mills Building 
Seattle4 . . 1004 Second Avenue 
St.Lovis2 . 314 North Broadway 
Washington 4 . . Munsey Building 
Wilmington . 100 West 10th Street 
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Star Elkhorn Coal Co. v. Red Ash 
Pocahontas Coal Co., 102 F. Supp. 258. 
John Y. Brown and Harry B. Miller, 


MISSISSIPPI 


Jr., of Lexington, for plaintiff. Baird { 
Hays of Pikeville, Ky., and Leslie M 
of Cincinnati, Ohio, for defendant. 


Solicitation of business by traveling salésman and 
shipment of goods to purchaser in interstate com- ¢ 


See 
f 


merce, held not to require qualification of the seller. 


Plaintiff below, an Illinois corporation 
was successful in obtaining a judgment 
for material sold the defendant on orders 
solicited by a traveling salesman who 
had authority only to solicit such orders 
and transmit them to plaintiff’s home 
office in Illinois for acceptance and 
shipment from that state directly to the 
purchaser in Mississippi. Upon appeal 
to the Supreme Court of Mississippi, 
the purchaser contended that the court 
below erred in overruling a motion to 
exclude the testimony offered by the 
plaintiff corporation on the ground that 
plaintiff was a foreign corporation 
which had not qualified to do business 
in Mississippi as required by Section 
5319, Code of 1942. 


PENNSYLVANIA 


In affirming the judgment of the 


lower court, numerous Mississippi de — 


: tl 


cisions were cited to the effect “that 
a foreign trading corporation, having — 


no office or place of business in this 


state, by employing a soliciting agent ~ 


to obtain orders and send them to the — 


y 


home office, where they are filled by z 


direct shipment to the purchasers, is ~ 
not doing business in this state within — 
the meaning of Section 5319, Code of © 
1942.” 
Savell v. Schultz, Baujan and Company, — 
57 So. 2d 151. Weir & Weir of Phila- 
delphia, for appellant. Witherspoon &~ 


Bourdeaux of Meridian and Kenneth I, — 


Franks of Philadelphia, Pa., for appel- — 


lee. Commerce Clearing House Court ~ 


Decisions Requisition No. 469651. 


Maintenance of local office by defendant foreign 

corporation, in order to cooperate with plaintiff 

local corporation in development of defendant’s 

products, ruled sufficient doing of business to yp- 
hold service of process. 


Defendant, a Delaware corporation, not 
licensed in Pennsylvania, having its 
principal place of business in Califor- 
nia, maintained a Pennsylvania office 
for the convenience of its president and 
a chemist, who worked with plaintiff 
Pennsylvania company in developing, 
for plaintiff’s eventual use, certain of 
defendant’s products. This suit was for 
breach of warranty of a product so 
sold, defendant moving to disrhiss the 


complaint on the ground that it was 


not amenable to process, since it was” 
not “doing business” in Pennsylvania. 

The United States District Court, 
E. D., Pennsylvania, denied the motion 


and ruled that defendant was “doing 


business” so as to be subject to service 


of process. The court laid stress upon > 
the fact that plaintiff’s only contact and 
all of its business dealings with de x 


fendant were transacted in Pennsyk — 
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” yania through defendant’s Pennsylvania 


office. This, when coupled with plain- 
tiff's experiments with defendant’s prod- 
uct over a period of more than one 
year, followed. by plaintiff’s order and 
the local office, convinced the court 
“that defendant’s agents in Pennsyl- 
vania were authorized to represent it 
in Pennsylvania in its dealings with 
plaintiff, that all of defendant’s business 
with plaintiff was transacted by or 
through these agents, and that this 


business was sufficient in quantity and 
quality” to constitute “doing business” 
in the state so far as plaintiff was 
concerned. 


Allentown Record Co., Inc. v. Agra- 
shell, Inc., 101 F. Supp. 790. Morris 
Efron of Allentown and Nathan Levine 
of Philadelphia, for plaintiff. John R. 
McConnell and Thomas B. K. Ringe 
of Morgan, Lewis & Bockius of Phila- 
delphia, for defendant. 


taxation 


DISTRICT OF COLUMBIA 


Foreign corporation, dealing with broker engaged 

independently in regularly soliciting District or- 

ders and holding itself out as such, ruled not en- 

gaged in a trade or business so as to be liable to 
the franchise tax. 


In 1948, the petitioner, an Illinois cor- 
poration, engaged in Illinois in the 
manufacture of steel office equipment 
and also electrical equipment, main- 
tained warehouses in various places, 
not including the District of Columbia, 
and a sales office in Chicago. Steel 
products were sold to its District of 
Columbia customers through a corpo- 
rate sales representative and agent in 
the District, having an office there, and 
its electrical products through an agent 
located in Baltimore, Maryland. Orders 
taken by the District representative 
were subject to approval and confirma- 
tion at the.petitioner’s office in Aurora, 
Illinois. The District representative 
otherwise acted indépendently, was free 
to sell the merchandise of others and 
had no authority to represent petitioner 
in making adjustments or compromises 
or to make collections. Shipments were 


made from Illinois direct to the Dis- 
trict customers, who made payment to 
the Aurora office in Illinois. Petitioner’s 
name was listed in the Washington 
telephone directory for 1948 with the 
address and telephone number at which 
its agent was to be reached. The com- 
pany had no salesmen stationed in the 
District. A small portion of petitioner’s 
business involved installation of cloth- 
ing lockers in the District, for which it 
effected arrangements. 


The Board of Tax Appeals for the 
District of Coiumbia ruled that the Illi- 
nois corporation was not subject to the 
District of Columbia franchise tax since, 
in dealing through a broker engaged 
independently in regularly soliciting 
orders in the District which held itself 
out as such, it was not engaged in a 
trade or business in the District. 
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All-Steel Equipment, Inc. v. District of 
Columbia,* Board of Tax Appeals for 
the District of Columbia, November 5, 
1951; Docket No. 1255. 


* The full text of this opinion is prints 
in the District of Columbia Tax 
porter, page 1731. 


VIRGINIA 


Tax on receipts of steamship companies “earned 

in this State, on business passing through, into or 

out of this State” held not to violate the Commerce 
Clause of Federal Constitution. 


ih 
i care 


The principal question before the Vir- 
ginia Supreme Court of Appeals related 
to assessments against a Maryland and 
a Virginia corporation under the “an- 
nual license tax” imposed by Sec. 58- 
575, and whether that portion of the 
tax assessed against the receipts of 
these steamship companies “earned in 
this State on business passing through, 
into or out of this State” violated the 
Commerce Clause, Article 1, Section 8, 
clause 3, of the Federal Constitution. 


The court, after an examination of 
pertinent decisions of the Supreme 
Court of the United States, observed 
that while the tax was denominated a 
“license tax,” it was not necessarily 
such, and “that the operation of the 
statute and not its descriptive label is 
what governs.” Testing its operation, 
and finding little to support the concept 
of a license tax, the court posed the 
query: “If not a license tax, is it a tax 
on property or the equivalent of a tax 
on property?” The court concluded that 
this tax on the going concern value 
was in effect an increase of the ad 
valorem rate and remarked: “In its 
derivation and substance, it is a tax on 
an element of value of the physical 
properties not reached by the tax levied 
by the localities, but reserved to the 
State and not otherwise taxed. It is, 
therefore, a tax which is not prohibited 
by the Commerce Clause.” 


The fact that an Attorney Genenilil 
had rendered an opinion in 1915, ade | 
vising the Commission that this featune 
of the tax was unconstitutional and that © 
the Commission had not, as a result, || 
enforced it, although the a a 
has since re-enacted the statute with 
the same provision in it at least six ‘ 

‘i 


digg 
nici int Ze) fal 


times, was regarded by the court as” 
practice as contrary to the direction of 
a valid statute and it was concluded ~ 
there was no reason against the com 
rection of it. 4 

Commonwealth of Virginia v. Baltimore — 
Steam Packet Company, et al.,* 68 S. E 3 
2d 137. Attorney General J. Lindsley © 
Almond, Jr., and Assistant Attorney © 
General Henry T. Wickham, for the | 
Commonwealth. Tazewell Taylor, Jn © & 
and John W. Oast, for the appellees. ~ 
Hunton, Williams, Anderson, Gay & : 
Moore, amicus curiae. Commerce Cleat ~ 
ing House Court Decisions Requisition 
No, 464337. (Appeal filed in the Supreme — 
Court of the United States, March 2,” 
1952; Docket No. 671. Motion to dismiss” : 
granted and appeal dismissed in this cast 
and companion case of Norfolk, Baltimore y 
and Carolina Line v. Virginia, per curiam, — 
April 21, 1952.) 


* The full text of this opinion is ori 
in the State Tax Reporter, Virginia, 
page 8653. 
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SREEREB eee sass 


Arizona — Chapter 11, Laws of 1952, neutralizes the effect of the decision 
of the Arizona Supreme Court in State Tax Commission v. Quebedeaux Chevrolet 
Corporation, 226 P. 2d 549, by providing the taxable gross income or sales tax 
basis of gross income, gross receipts or gross proceeds of sales are not to include 
the tax itself, if the sales tax has been added to the sales price and has not been 
absorbed by the seller. 


Chapter 100 exempts sales of tangible personal property to licensed con- 


tractors who incorporate the property into a structure or improvement in fulfill- 
ment of a contract therefor. 


Georgia— Act 913, effective January 1, 1953, will bring about changes in 
the brackets of the state license or occupation tax, which lie below $300,000, as 
applied to the net worth including issued capital stock, paid-in surplus and earned 
surplus of domestic corporations and domesticated foreign corporations. 


Act 888 extends to foreign corporations, which have been qualified or domes- 
ticated, the right to own real property in excess of 5,000 acres, this right having 
been previously limited to Georgia companies. 


Kentucky — In Reid Drug Co. et al. v. Salyer et al., 105 S. W. 2d 625, it was 
held that where two factions in a corporation hold equal voting power, resulting 
in a deadlock, this situation alone would not furnish grounds for the appointment 
of a receiver or a decree dissolving the company. House Bill 53 of 1952 provides 
that in the event of such a deadlock, either faction may apply for the appointment 
of a receiver. 


Senate Bill 91 provides that photographically reproduced copies, or enlarge- 


ments or facsimiles of such reproductions of business records kept in the regular 
course of business, may be admitted in evidence. 


Missouri— House Bill 50 authorizes St. Louis to levy an earnings tax of 
not to exceed 1% until April, 1954, and to require employers to withhold the tax. 


New Jersey — Chapter 33 provides that an ordinary domestic business 
corporation which owns all outstanding shares of a subsidiary corporation, which 
may be either a domestic or a foreign corporation, may merge such corporation 
into itself and provides a method for such merger. 


Virginia — Chapter 271 provides that, after January 1, 1954, the tax on 
het income is to be in lieu of the intangible property tax on bonds, notes and 
other evidences of debt, demands and claims, which are presently taxed at 50¢ 
per $100. of their fair market value. ¢ 


Chapter 323 permits the use of the state courts by other states for the collec- 
tion of taxes, provided a like right is extended to Virginia, either by statutory 
authority or as a matter of comity. 
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The following cases ly digested in The Corporation Journal have 
fel doukie tid eee Court of the United States.* 


CALIFORNIA. Docket No. 682. John Deere Plow Co. v. Franchise Tag i 
Board, 238 P. 2d 569. (The Corporation Journal, April-May, 1952, page 92) © i 
Franchise tax—unitary business—three-factor formula. Appeal filed, April © 
1952. May 5, 1952: “Per curiam: The motion to dismiss is granted and the appeal © 


is dismissed for want of a substantial federal question. Butler v. McColgan, 315 — 
U. S. 501.” 


ILLINOIS. Docket No. 644. City of Chicago v. The Willett Co., 406 Ill. 286 
94 N. E. 2d 195. (The Corporation Journal, June, 1951, page 353.) Municipal © 
license tax on carters transporting property in intracity, intrastate and interstate — 
commerce. Petition for writ of certiorari filed, January 12, 1951. April 23, 1951; — 
“Per curiam: The petition for writ of certiorari is granted. The judgment ig 
vacated and the case is remanded to the Supreme Court of Illinois, for clarificas ~ 
tion by that court to show, in light of Minnesota v. National Tea Co., 309 U. § 
551; State Tax Comm. v. Van Cott, 306 U. S. 511, whether the judgment herein 
rests on an adequate and independent state ground or whether decision of a 
federal question was necessary to the judgment rendered.” (71 S. Ct. 734) 
Petition for rehearing denied, 71 S. Ct. 853. (Upon remand for clarification, the — 
Illinois Supreme Court stated that its decision in this case was based upon the — 
uncontested evidence that the plaintiff carrier’s interstate, intrastate and intercity” 
business is inseparable. For this reason, the ordinance, though valid, cannot be 
applied to the carrier involved. City of Chicago v. The Willett Co., 101 N. E. 2d 205.) 
Petition for cértiorari again filed, March 12, 1952. May 5, 1952: “The motion to — 
use the certified record in No. 493, October Term, 1950, is granted. The petition 


for writ of certiorari is granted and the case is transferred to the summary 
docket.” 


OHIO. Docket No. 85. Perkins v. Benguet Consolidated Mining Company, 93 
N. E. 2d 33. (The Corporation Journal, June, 1951, page 349.) Unlicensed foreign 
corporation—doing business—service of process—suit involving recovery of divi 
dends on stock. Petition for writ of certiorari filed, May 29, 1951. Certiorari 
granted, October 8, 1951. Argued, November 28, 1951. Judgment vacated and 
cause remanded, March 3, 1952. (The Corporation Journal, April—May 1952, 
page 89.) Petition for rehearing denied, March 31, 1952. 


VIRGINIA. Docket No. 671. Commonwealth of Virginia v. Baltimore Steam 
Packet Company et al., Virginia Supreme Court of Appeals, December 3, 1951. — 
(The Corporation Journal, June—July, 1952, page 114.) Annual license tax om 
steamship companies—interstate commerce. Appeal filed, March 24, 1952. Motion — 
to dismiss granted and appeal dismissed, April 21, 1952. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1951-1952. 
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EE ination. and rulings 


lowa— All delinquent taxpayers who fail to file sales tax returns on time 
or do not make remittances promptly, are required to give a cash bond in an 
amount fixed by the Tax Commission. In the event that any taxpayer fails, when 
notified to furnish the required bond promptly, the permit held by the taxpayer 


will be revoked. (Order of the State Tax Commission, State Tax Reporter, Iowa, 
4 64-517.) 


Kentucky— A Kentucky corporation which maintains its principal offices 
in a major city outside of Kentucky is subject to taxation in Kentucky on its 


intangibles. (Opinion of the Attorney General, State Tax Reporter, Kentucky,” 
§ 24-053.) 


Maryland — Equipment purchased in Virginia by a Virginia contractor 
and used on Maryland jobs during a period when the contractor was in Maryland 
for only about three months is exempt from the use tax, but such equipment 
used while the contractor has a regular and continuing business in Maryland is 
subject to the tax. (Opinion of the Attorney General, State Tax Reporter, 
Maryland, { 64-521.) 


North Carolina—A merchant may absorb the sales tax, since there is 
nothing in the law that imposes an absolute duty upon the merchant to pass the 
sales tax on to the customer. Also, that the merchant is obliged to report and 
pay the tax on his gross sales, regardless of whether he absorbs the tax or passes 


it on to his customers as tax. (Opinion of the Attorney General, State Tax 
Reporter, North Carolina, { 63-705.) 


Texas— The Secretary of State has no authority to waive, compromise or 
teduce the penalties for late filing of franchise tax returns or for late payment of 


the franchise taxes. (Opinion of the Attorney General, State Tax Reporter, 
Texas, | 200-056.) 


West Virginia — Interstate sales made by a foreign corporation which 
does not maintain an office or solicit business in West Virginia are not subject 
to the business and occupation tax. Incidental services offered as part of each 
. sale, consisting of supervision of erection, assembly and adjustment operations, 
are relevant to the sale of such machinery and do not affect the exemption. 
(Opinion of the Attorney General to the State Tax Commissioner, State Tax 
Reporter, West Virginia, 64-521.) 


Wyoming — The fee to be charged a foreign corporation for the original 
filing of a certified copy of its charter or articles of incorporation with capital 
stock, and the formula for fixing the amount of the fee, are applicable whether 
or not the certified copy of the charter or articles of incorporation is of the 
Original charter or the original articles, or consists of the original charter or 
articles together with amendments thereto in effect at the time of the filing. 
Once the foreign corporation has made the initial filing, the subsequent filing 
of any amendment thereto is subject to the fee of $10. (Opinion of the Attorney 
General, State Tax Reporter, Wyoming, { .041.) 
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For June and July 


This Calendar does not purport to be a complete calendar of all matters requiring atten 3 
tion by corporations in any given state. It is a condensed calendar of the more important” 
requirements covered by the State Report and Tax Bulletins of The Corporation Trust 
Company. Attorneys interested in being furnished with timely and complete information £ 
regarding all state requirements in any one or more states, including information regarding ~ 
forms, practices and rulings, may obtain details from any office of The Corporation Trust ~ 
Company or C T Corporation System. % 


Alaska — Returns of Tax Withheld at the source due on or before July 31— ‘ 
° Domestic and Foreign Corporations. : 


Arizona — Report to Corporation Commission and Registration Fee due during — 
June.—Domestic and Foreign Corporations. 


Arkansas — Anti-Trust Affidavit due on or before August 1—Domestic and 
Foreign Corporations. 


California — Quarterly Retail Sales Tax Returns and payments due on or 
before July 31—Domestic and Foreign Corporations. 


Connecticut — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31.—Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due between April 1 and July 1.—Domestie 
Corporations. 


Dominion of Canada— Income Tax Return due on or before June 30— 
Domestic and Foreign Corporations. 


Florida — Annual Report and Fee due on or before July 1—Domestic and 
Foreign Corporations. 


Idaho — Annual Statement and Annual License Tax due between July 1 and 
September 1.—Domestic and Foreign Corporations. 


illinois — Annual Franchise Tax due on or before July 1, but may be paid up 
to July 31 without penalty—Domestic and Foreign Corporations. 


Indiana — Annual Report due within 30 days after June 30.—Domestic and 
Foreign Corporations. : 


Quarterly Gross Income Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Corporations. : 
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lowa — Annual Report due between July 1 and August 1—Domestic and For- 

eign Corporations. . 

Statement of Capital and Property Increase due at the time of filing 
the Annual Report in July—Foreign Corporations. 

Report of Transfers of Stock due on or before July 1—Domestic 
Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on or before 
July 20.—Domestic and Foreign Corporations. 


Kentucky — Statement of Existence due in June—Foreign Corporations. 


Verification Report as to process agent due in June—Domestic and 
Foreign Corporations. 


Maryland — Quarterly Return of Tax Withheld at source due on or before 
July 31.—Domestic and Foreign Corporations. 


Michigan — Annual Report and Franchise Tax due during July and August.— 
Domestic and Foreign Corporations. 
Report of Unclaimed Moneys, Securities, Credits, etc., due on or before 
June 30.—Domestic and Foreign Corporations. 


Mississippi— Annual Report and Fee to Factory Inspector due in July.— 
Domestic and Foreign Corporations employing 5 or more persons in 
Mississippi. 

Annual Franchise Tax Report and Tax due on or before July 15.— 
Domestic and Foreign Corporations. 


Missouri— Annual Registration Statement and Anti-Trust Affidavit due on 
or before July 31—Domestic and Foreign Corporations. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 15.—Domestic and Foreign Corporations. 


Montana — Annual License Tax Based on net income due on or before June 15. 
—Domestic and Foreign Corporations. 


Nebraska — Annual Report and Franchise (Occupational) Tax due on or 
before July 1—Domestic Corporations. 


Annual Report and Franchise (Occupational) Tax due during July. — 
Foreign Corporations. 


Nevada — Annual List of Officers and Designation and Acceptance of Resi- 
dent Agent due on or before July 1—Domestic and Foreign Corporations. 


North Carolina — Annual Franchise Tax Report and Tax due on or before 
July 31.—Domestic and Foreign Corporations. 


North Dakota — Corporation Report due during July —Domestic Corporations. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 20.—Domestic and Foreign Corporations. 
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Ohio — Annual Franchise Tax due on or before July 15.—Domestic and Fe 
Corporations. 
Retail Sales Tax Returns and Vendors’ Excise Tax due on or b 

July 31—Domestic and Foreign Corporations. 


Oklahoma — Annual Capital Stock Affidavit due between July 1 and August 
—Foreign Corporations. : 


Oregon—Annual Report due during June-—Domestic and Foreign Corporatio 
Annual License Fee due within 30 days after July 15.—Domeg 
Corporations. 
Returns of Withholding at the source due on or before July 
Domestic and Foreign Corporations. 
Annual License Fee due between July 1 and August 15.—Fo 
Corporations. 


South Dakota — Quarterly Retail Sales Tax Returns and Payments due§ 
or before July 15.—Domestic and Foreign Corporations. 4 


Tennessee — Annual Privilege (Franchise) Tax Return and Payment, 
Report and Tax and Excise Tax Report and Tax due on or before July 
—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July 
Domestic and Foreign Corporations. 


United States — Second Installment of Income Tax due June 15.—Dom 
Corporations and Foreign Corporations having offices or places of busif e 
in the United States. 

Withholding at source due on or before July 31.—Domestic and F 
eign Corporations. 


Washington — License Fee due on or before July 1—Domestic and Fo i 
Corporations. 


West Virginia — License Tax Statement due on or before July 1—Domeg 

Corporations. § 
Annual License Tax due on or before July 1—Domestic and Fo 

Corporations. 7 
Fee to State Auditor as Attorney in Fact due on or before July 

Foreign Corporations and those Domestic Corporations whose prine 

place of business or chief works are located in other states. 4 
Quarterly Business and Occupation (Gross Sales) Tax Returns 

payments due on or before July 30.—Domestic and Foreign Corporati@i 


Wisconsin — Second Installment of Income Tax due on or before August L. 
Domestic and Foreign Corporations. } 


Wyoming— Annual Statement and License Tax due on or before July I 
Domestic and Foreign Corporations. 
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jupplementary literature 


bY 
; In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pampblets, any of which will be 
sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


ay Be 


» | Pretty Penny . .. Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service of 
process is attempted. Also shows how trouble of that nature can be prevented. 


re Corporations (1951 Edition). Presents in convenient form a digest of 

the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


What Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


ore and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


porate Tightrope Walking. An informal! presentation of recent developments af- 
fecting corporations carrying on business in interstate commerce—develop- 
ments corporation officers and attorneys will want to watch carefully. 


the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


1 ne Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


Does a Transfer Agent Do? This illustrated pamphlet gives the high spots of 
a transfer agent’s services in 3 minutes reading time, with explanatory text 
if you want to read further. Of value to small as well as large corporations. 


Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 


na Corporation Is P. W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 


Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 
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The Corporation Journal is published by The Corporation 
Trust Company bi-monthly, February, April, June, August, Octo- 
ber and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opinions 
of official bodies, which have a bearing on the organization, main- 
tenance, conduct, regulation, or taxation of business corporations. It 
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